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Throughout the following text “Ontario Northland” refers to the entity under the responsibility of the 

Ontario Northland Transportation Commission.  

 

ONTC Pensioners’ Breakfast Club 

The formation of the “Ontario Northland Pensioners’ Association”, (ONPA), started within a group of 

Ontario Northland pensioners known as the “ONTC Pensioners’ Breakfast Club”, (OPBC). 

The OPBC, by design, is a group of Ontario Northland pensioners who meet for breakfast the last 

Thursday of each month, eleven months of the year. The first breakfast gathering was held on Feb. 27th, 

1997. Forty-two pensioners attended this breakfast. 

The intent of this breakfast gathering was to provide a venue for pensioners to socialize and share 

common interests. The first breakfast was a complete success and, although in much smaller numbers, 

the breakfast gatherings continue to this day. 

Early into the monthly breakfast meetings it became evident that many of the pensioners were unclear as 

to what benefits they received upon retirement. Some of the confusion about benefits stemmed from the 

fact that not all Ontario Northland pensioners received the same benefits. Management and Union 

employees, for example, did not share the same benefits. Consequently, benefit information being 

shared amongst the group left some unsure of what benefits they actually had. There were other 

concerns such as the status of the pension fund and pensioners’ representation on the Pension Board. 

On October 22nd, 1998 OPBC arranged a meeting between ONTC and pensioners. ONTC was 

represented by a person from Human Resources.  Thirty-one pensioners were in attendance. The 

discussions covered clarification of current benefits, possible new benefits, ON News for Pensioners, 

pensioner representation on the Pension Board, annual reports from Pension Board and the ad hoc 

pension increase formula. 

The representative from ONTC did his best to respond as honestly as possible to the pensioners’ 

concerns. He was both empathetic to their concerns and firm on what was not possible. A list of 

concerns that remained unanswered by the ONTC representative was given to him after the meeting. At 

that time it was made very clear that pensioners would appreciate some answers to the inquiries that 

were left unanswered and follow-up to these was important. Unfortunately, no follow-up came.  As a 

result pensioners’ concerns began to fester. 

Between that meeting in Oct. 1998 and the year 2000 pensioners’ concerns began to focus heavily on 

the status of the pension fund. During this time disturbing information began leaking out about company 

usage of the pension fund. This elevated pensioners’ concerns of the fund status. It became unclear as 

to what was fact and what was simply rumour. It was during a breakfast club meet in early 2000, possibly 

February or March, that Don MacDougall and I discussed the pensioners’ concerns and how to address 

them. We decided to form a pensioners’ association. 

 

Formation of Ontario Northland Pensioners’ Association – (ONPA) 

The Ontario Northland Pensioners’ Association was formed in April 2000. 

The first Annual General Meeting was held on July 19th, 2000. Members of the Board were: 

Don MacDougall Chairperson 

Dennis Andrews Vice-Chairperson 
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Pat Robinson  Treasurer 

Lynn Wilson  Secretary 

Ann Fitzsimmons Board Member 

George Cole  Board Member 

Don McCann  Board Member 

Don Borden  Board Member 

Frank Novisku  Board Member\Public Relations 

Don Innes  Board Member\Constitution & Bylaws 

 

The association’s purpose, as outlined in article 2.1 of its Constitution and Bylaws, is “To provide a 

formal organization to enable Ontario Northland Pensioners, as a group, to present their concerns of 

pension and other related matters to the Ontario Northland Transportation Commission”. 

The purpose as outlined in article 2.1 was deliberate in being very general nature. It was the long-term 

goal of the association to represents all pensioners’ concerns as they surfaced. However, the main 

concern of the association at its birth was Ontario Northland’s usage of the pension fund. For the first 

time, in 1996, the pension fund was used to fund employees early retirement. Prior to this, early 

retirement incentives was funded by the ONTC and was paid for out of the company’s operating 

expenses. The general thinking of the association was the Pension Fund was held in trust* for the benefit 

of pensioners and should not be used by the ONTC to alter the net benefit of the company’s financial 

position. At this point there was deep concern that the ONTC would use up any surplus for the 

company’s benefit. Understandingly, pensioners felt benefit enhancements were in order. 

(Note *: Common trust law was explained by Jonathan Foreman of Harrison Pensa LLP this way, 

(paraphrased): If an uncle left money to his brother to be held in trust for his nephew then the brother 

cannot use the money for his own benefit without breaking the law. Also, the brother cannot borrow or 

use the interest from any monies retained for the nephew).  

 

ONPA and Pensioners’ Concerns 

Actuarial valuations are the guiding force behind issues between the pensioners and the ONTC. ONTC 

decisions on dealing with a pension surplus and any unfunded liability is solely based on these 

valuations. These valuations attempt to extrapolate pension fund income and expenses into the future to 

determine if the asset value is sufficient to cover liabilities. The valuations determine the status of the 

Pension Fund both on a “Going forward” basis, (no plan wind-up) and a “Solvency” basis, (plan wind-up). 

It is important to understand that in determining valuation results many assumptions are made. For 

example, projected interest rates, investment returns, projected employee salary increases, number of 

employees and retirees, etc. Any drastic, unforeseeable circumstances could invalidate the valuation 

results. The large investment loss in 2008 due to the market drop is a good example of this. 

When the actuarial asset value is greater than the actuarial liability the Pension Fund is considered to 

have a surplus. Surpluses are not taxable. When the surplus exceeds a threshold outlined by the Income 

Tax Act (Canada) this portion of the surplus is considered excess surplus. The excess surplus threshold 

exists as Canada doesn’t want to allow of huge buildup of non-taxable dollars.    

In their actuarial valuation report as at January 1, 1999 KPMG recommended that “both the Commission 

and the Plan Members must take contribution holidays for 15 months”. KPMG were required to make this 

recommendation in accordance with Subsection 147.2(2d) of the Income Tax Act (Canada) as the 
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Pension Fund had 8.3 million dollars in excess surplus. Their recommended solution to this problem, 

under Section 4.03(b) and 4.04 of the Pension Plan was a contribution holiday for both Ontario Northland 

and the employees. In the January 1, 2001 actuarial valuation the plan surplus had grown to 136.6 

million dollars leaving an excess surplus of 105.2 million dollars. Recommendations for contribution 

holidays in actuarial valuations continued up to and including the January 1, 2007 valuation. The 

contribution holidays ran continuous starting early in the year 2000, (February or March), up to and 

including the year 2009*. (*Source October 2009 issue ONNews). The processes used to reduce the 

surplus were contribution holidays, early retirement incentives and plan amendments for future retirees. 

All of these processes were to the benefit of Ontario Northland and the employees. Pensioners and 

surviving spouses of the day were not part of the surplus reduction efforts. ONPA and Pensioners’ 

concerns were twofold; the pension fund was held in trust and should not be used by Ontario Northland 

to reduce the company’s operating expenses; pensioners felt the surplus reduction process should have 

included benefit enhancements and/or indexing.   (Refer to appendix ‘A’ “Plan On-Going Funding” for 

information on ONTC’s Pension Plan surplus and costs). 

 

ONPA Actions 

On May 24, 2000 the Board, under the signature of Chairperson Don MacDougall, sent a letter to John 

Wallace, then President of the ONTC advising him of the formation of the ONPA and seeking the 

opportunity to meet with him to discuss the concerns of the pensioners. 

On May 31, 2000 the ONPA sent a letter to Mr. Dean Barner, Chairperson of the Ontario Northland 

Pension Board. The letter served notice of the ONPA formation and explained that retired members of 

the Plan had concerns about recent amendments to the Plan. Mr. MacDougall requested the opportunity 

to attend the next regular meeting of the Pension Board in order to discuss the concerns of retirees. 

The Secretary of the Ontario Northland Pension Board replied on June 7, 2000 advising that the next 

Pension Board meeting was scheduled to take place on June 8, 2000 and that the request would be 

brought to the attention of the Pension Board at that time. 

On June 19, 2000 a second letter was received from the Secretary of the Ontario Northland Pension 

Board who advised that the responsibility of the Pension Board was primarily to deal with administrative 

issues related to the application of the Plan’s regulations. The letter stated that it was the view of the 

Board that the ONPA request dealt with issues outside of its purview and that the request to attend a 

meeting was declined. The letter further advised that the appropriate forum for dealing with the 

Pensioners’ concerns would be to meet with the President of Ontario Northland. 

On June 28, 2000 ONPA directed a second letter to the Chairperson of the Pension Board advising that 

the association did not understand the position of the Board or the reluctance of the Pension Board to 

meet with ONPA representatives. 

On August 8, 2000 a letter from ONPA was sent to Mr. John Wallace, President of Ontario Northland 

outlining a number of subjects which were of concern to pensioners. 

On August 23, 2000 ONPA directed a letter to Mr. Royal Poulin, Chairperson of the Commission. The 

letter contained background information on the newly formed Ontario Northland Pensioners’ Association 

and a detailed description of the concerns raised by pensioners.  

The concerns raised were as follows: 
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a. The fact that the amendment of the Plan to provide for the enhanced 1999 benefits calculation 

formula did not apply to existing pensioners. 

b. The tremendous expense of the 1996 early retirement window. At this time 182 employees who 

did not qualify for a pension were given a benefit, from the Pension Fund, which included the 

pension they had accrued to that date plus an additional $300 per month until age 65. The 

actuarial cost to the fund was $25,869,000. In addition 167 of the 182 employees received lump 

sum payments totalling $5,664,000. 

c. The 1997 amendment which directed that administrative expenses must be levied against the 

Pension Fund. Previously pension administrative expenses were paid by ONTC. 

d. The contribution holiday taken by the Commission as of January 1, 2000 whereby ONTC and 

employees would not be required to make contributions to the Plan.  

By the time the August 23rd, 2000 letter to Mr. Poulin was written there was a great deal of frustration 

among ONPA Board members and pensioners over the lack of response from ONTC. It was generally 

thought that at the very least the Commission and Pension Board should be willing to listen to 

pensioners’ concerns. Initially it appeared as though the Pension Association was not taken seriously. It 

wasn’t until November 23rd, 2000 that the ONPA board got the opportunity to meet with executives of the 

ONTC. At that time ONPA took the opportunity to present its concerns regarding recent amendments to 

the Pension Plan. 

On November 23rd, 2000 ONPA representatives, Don MacDougall, Frank Novisku and I met with Karen 

Okell – Commission Vice Chair, John Wallace - President & CEO, Bob Hutton – Vice President 

Corporate Services, Greg Stuart – Human Resources and Joel Cohen – Actuarial Consultant. There was 

some confusion at the start of the meeting when the ONTC presented a 15 item agenda. It was the 

understanding of the ONPA representatives that ONPA would be making a presentation outlining the 

pensioners’ concerns about the use of the Pension Fund. However, although the ONPA preference was 

to focus on Pension Fund issues, the first 12 items of the agenda were discussed. These items consisted 

of general concerns previously expressed to the ONTC by the ONPA. The 12 agenda items included: 

Communications with pensioners regarding pension matters, including annual statements of Pension 

Funds and Benefits; Identification Cards for Pensioners; changes in how billing was done in the Drug 

Plan; Whether or not passes are a taxable benefit; Availability of pensioners’ lists; Including ONPA 

notices in ONTC mailings; Pensioners’ Corner in ON News; Regular mailings on ON News; Use of 

ONLINK; Liaison person between ONTC and ONPA.  Since agenda items 13, 14 and 15 dealt 

specifically with the Pension Fund Don MacDougall suggested the meeting move on to the ONPA 

presentation.  

The ONPA presentation included: An “Introduction”; A “History of the Pension Plan”; “The Role of the 

Pension Board”; “Amendments to the Plan 1996-2000”; “Review of the Plan Surplus”; and a 

“Conclusion”. 

The conclusion of the presentation outlined some very specific information and is summarized as follows: 

1. The approximate number of pensioner contribution years into the plan versus employees, (39,000 

years versus 16,000 years). 

2. Approximately 480 of the 1300 pensioners have pension under $1,000.00 per month. 

3. A person who retired from Ontario Northland in 1997 or 1987 or 1967, (or their surviving spouse), 

is just as entitled to share in the surplus that has accrued as the individuals who have and will 

retire after January 1st, 1999. 
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4. ONPA’s request in its letter to the Chairman of the Commission was really quite simple. It asks 

that amendments to the plan include all retired members, from the past and into the future be 

treated equally. No old plan…..No new plan….Just one plan.  

The Pensioners’ Association request to have the 1999 enhanced benefits available to all pensioners, not 

just new pensioners, was denied. With regards to the first twelve items on the agenda most of the ONPA 

requests were denied. A few of the requests were left as “to be considered” by the ONTC 

representatives. 

I recall, with great clarity, the profound caring and sincerity Mr. Don MacDougall, former Chairperson of 

the ONPA Board, had when performing his chairmanship duties. During his tenure with the ONTC, Mr. 

MacDougall held several senior positions within management and, at one point, sat as the Secretary of 

the Commission. For the entire duration of his employment he was responsible for the investment of the 

funds of the Pension Plan. The pension surplus and assets that had accumulated up to the year 2000 

was the result of previous years’ investments. Many of the dollars for these earlier investments came 

from pensioners as contributing employees. Many of these pensioners, (approximately 480, some of 

whom were long-term employees), and surviving spouses were receiving pensions of under $1000.00 

per month. I was sitting with Mr. MacDougall when this was discovered and remember how choked up he 

was when he stated “their ship has come in”. He felt strongly that their investment into the pension fund 

help to build up the assets that created the surplus that existed and it was time for them to see some 

return on their investment. They earned the right for benefit enhancements and an improved quality of 

life. At the very least there should be a closing of the gap between pension ad-hoc increases and the 

consumer price index. In the 17 years between 1995 and 2012 inclusive, the consumer price index 

increased by 39% while pensions increased by approximately 14%. (refer to Appendix ‘A’ “**** CPI vs 

Ad hoc increases”). It is interesting to note that the actuarial assumption for employee wage increases 

averaged about 4.25% per year from 1996 through 2009 while the average CPI for that period was 

around 1.9%. It wasn’t until the 2010 valuation that the assumptions were adjusted to a more realistic 

figure. 

Subsequent to the November 23rd, 2000 meeting with the Commission Vice-Chair and ONTC 

management ONPA began to reach outward to explain the pensioners’ plight and seek support.  

On September 13th, 2001 ONPA board members Don MacDougall, Lloyd Marshall and myself met with 

union representatives Brian Stevens of the CAW and Shawn O’Donnell of the BLE.  

Around December 21st, 2001 ONPA had the opportunity to plead their case to the Pension Board. This 

meeting was chaired by Pension Board Chair, Dean Barner. Board members Greg Stuart, Laurie 

Marcella, Steve Carmichael, Richard Poulin, Shawn O’Donnell and Brian Stevens were in attendance. 

ONPA had representation, of course. My notes indicate that one of the items on the ONPA agenda when 

they met with Pension Board was pension increases based on the Consumer Price Index. As I recall the 

response to this was the Pension Fund couldn’t support it.  

On January 23rd, 2002 Don MacDougall and I presented our concerns to David Ramsay then MPP for 

Temiskaming-Cochrane. Mr. Ramsay was attentive and asked questions. 

On February 19th, 2002 Don MacDougall and I met with Gilles Bisson, MPP Timmins-James Bay. We 

met at Don’s home. Mr. Bisson was flighty and was more interested in using Don’s computer to check for 

his emails. Our meeting was a secondary stop. The primary reason Mr. Bisson was in North Bay was for 

a civic event being held at The Station. As I discovered later in the North Bay Nugget Mr. Bisson was 

more interested in backing the Internal Solutions Group, a joint ONTC Management and Union initiative. 
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There were other meetings and presentations but a lack of source material on the substance of these 

meetings is no longer in my possession. I do recall a power point presentation that was led by Mr. 

George Payne who later replaced Mr. MacDougall as Chair of the ONPA Board. 

I don’t recall anything of great significance or support coming out of any of these meetings. In each case 

ONPA presented their case and, in each case, feed-back was either not there or limited. I don’t recall any 

“eureka” moments coming out of any of these meetings and, for some, I took no worthwhile notes. 

In general terms I believe these meetings did accomplish some significant results. ONPA managed to get 

the attention of the Commission as eventually the Commission created a pension committee to deal with 

pension issues. An awareness of the lack of political and union support began to come to light. Ontario 

Northland, the Unions and northern Ontario politicians were focused on the survival of the company. 

 

Privatization 

Beginning in 1995 or 1996 ONTC management began to feel the pressure of the Mike Harris government 

cut-backs in funding government agencies. In reaction to these cut-backs ONTC management made the 

decision to reduce the cost of salaries and wages. To accomplish this reduction the company offered the 

employees the opportunity to take an early retirement via an incentive package. This method was not 

new as the company had offered incentive based early retirements in the past. The difference this time 

however, was, for the first time, the funding of the incentives was coming out of the Pension Fund rather 

than the Ontario Northland’s operating expenses. The May 10, 1996 actuarial valuation was done to 

provide a view of the on-going funding of the Pension Plan to see if sufficient surplus was available to 

move forward with the early retirement process. This valuation projected a cost of $25.8 million for the 

early retirement process leaving a remaining surplus of $13.3 million. As mentioned earlier this action by 

ONTC management raised the concerns of the ONPA.  

If the intention of this early retirement package was to improve the ONTC’s financial situation enough to 

satisfy the government, it failed. The following supports this conclusion. 

Excerpt from a news release from the Ministry of Northern Development and Mines – October 18, 2002: 

“In early 2000, the government directed the ONTC board to proceed with a review of all its operations 

and report back with a strategy to improve ONTC’s services. In December 2000, The ONTC was directed 

to start implementation of the SIP*, which called for extensive reorganization and divestiture of ONTC 

operations including rail freight and passenger services.” 

(Note *: SIP refers to the “Service Improvement Plan” which essentially was the plan on how the 

government could rid its funding of the ONTC.)  

By October 2002 the Harris conservative government began its efforts to privatize the ONTC. During this 

period 2000-2002 ONTC management and the unions joined forces as a group called the “Internal 

Solutions Group” to put together a plan that would satisfy the six objectives for northeastern Ontario set 

out to be the achievements of the Service Improvement Plan. A news release from the Ontario Northland 

General Chairpersons’ Association, (GCA), stated, “The ISG Plan for Rail is still very much an option 

under consideration by the government. The GCA will continue to advocate that ONLY the ISG Plan will 

satisfies (sic) all 6 government policy objectives in both the short and long term.” The ISG Plan also 

included plans for Telecommunications and Bus Operations. (Source: MNDM News Release and Ontario 

Northland General Chairpersons’ Association – GCA President Phil Koning News Release – both on 

October 18, 2002). 
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The SIP Plan was to privatize Ontario Northland; the ISG Plan was for it to remain a public operation. 

The ISG Plan caused some concern amongst the pensioners as it was unclear whether the ISG Plan 

included the use of Pension Funds. According to members of ISG the government had put a “gag order” 

on them disallowing them to disclose the contents of the ISG Plan. I had no idea what the contents of the 

ISG Plan were. I shared pensioners’ concern. During this period ONPA and the pensioners were trying 

convince ONTC that their handling of the Pension Funds may be illegal. ONTC had been served notice 

of a Class Action Proceeding in this regard. While the ONPA claims of Pension Fund misuse was going 

on it is possible plans may have been in place that would make further use of the Pension Funds to 

improve the finances of Ontario Northland. 

The SIP news release drew a great deal of publicity. Fear spread throughout Northern Ontario that the 

ONTC was about to be sold. Northern Ontario Members of Parliament and Municipal leaders joined in on 

the fray. Political sparring continued on the privatization issue until October 2003 when Ontarians voted 

in Mr. Dalton McGuinty’s Liberal government. Mr. McGuinty promised not to sell the Ontario Northland 

Transportation Commission and privatization concerns fizzled. 

During privatization debates both MPP Gilles Bisson and MPP David Ramsay made public statements 

regarding the privatization issue but neither mentioned the ONPA’s Pension Fund concerns. Curiously, 

did the ISG plan include the use of Pension Funds and were these two MPP’s aware of the contents of 

the ISG Plan? 

Excerpt  from an ONPA news release: “On March 4th, 2004, the Liberal McGuinty Government issued a 

press release stating: … after three years of failed privatization efforts, the Ontario Northland 

Transportation Commission has mounting financial problems – and has made no progress on better 

serving Northern Ontario communities. This wasteful inaction ends today”. 

The excerpt goes on to say: “The Ontario Northland Pensioners’ Association (“ONPA) does not object to 

the operational decision to downsize. As members of the northern Ontario community, and as men and 

women who have made lifetime contribution to the ONTC, we support prudent and proactive business 

decisions. What we object to and what was unstated in the Government’s announcement is the fact that 

this initiative is being funded by pension trust funds and not the ONTC.” 

In March 2004, MPP Gilles Bisson, standing in the Ontario Assembly, raised concern about the reduction 

of 200 employees of the ONTC. MPP Bartolucci responded by stating the Government kept the promise 

of not privatizing the ONTC. Neither of these two MPP’s disclosed any concern that the early retirement 

of these employees was being funded by the Pension Fund. Also there was no mention of the case 

before the courts regarding the ONPA’s claims during this exchange. 

A local media opinion thought the plan of reducing the workforce of the ONTC was “one of those tough 

decisions” but felt it was “good news”. The opinion goes on to state; “The unions were on board with the 

plan”; “While some of the jobs vacated through the retirements will be filled nobody really believes all 200 

jobs will be maintained. Bartolucci offered no guarantees. The early retirements are designed to reduce 

the workforce and the cost of business, plain and simple”; the opinion goes on; “For the city, the early 

retirements mean retired workers who live here have decent pensions and will still be paying taxes and 

spending money”. 

I fully appreciated that this media opinion was putting out a positive spin on the ONTC situation for the 

community at large. The effort was nice. However I found this article hurtful to the ONPA cause and to 

the pensioners personally. The article failed to mention that the money funding this early retirement was, 

as claimed by the ONPA, to be held in trust for the use of pension benefits only. It failed to mention that 
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the ONPA was struggling to have their claims brought to court. Sadly, to some of their readers this may 

not be “good news” at all. 

The comments about “decent pensions, paying taxes and spending money” may have been a slap on 

the face of those struggling with a monthly pension that had been, and currently is at the time of this 

writing, consistently falling behind the consumer price index. ONPA was struggling to get the message 

out that not all Ontario Northland pensioners had a “decent” pension. 

This tiny column, a media opinion, diluted ONPA’s previously released messages to the public. Ironically, 

some of which were released in the very news media that offered the opinion. 

 

From Privatization to Divestiture 

On or around March 23rd, 2012 Commission chair, Mr. Ted Hargreaves and Minister of Northern 

Development and Mines, The Honourable Rick Bartolucci announced, in Sudbury, the ONTC was up for 

sale. At that time the Commission Board was dissolved and an interim board was established to execute 

the divestment process. Up to this writing the focus of attention regarding the ONTC has been the 

divestiture of its facilities. The Liberal government, currently under the Premiership of Kathleen Wynne, is 

losing a lot of political capital on many fronts at the expense of some very bad decisions by the Dalton 

McGuinty government. As a result there is some movement by the government to re-evaluate its position 

regarding the ONTC sale. Focus on the sale and how things unfold seems to have quietened the efforts 

of the ONPA. Recently however, some efforts are being made to create a line of communications 

between local politicians and the ONPA regarding the divestiture of the ONTC. 

Ontario Northland management and unions has used pension funds in both 1996 and 2005 to boost 

Ontario Northland’s financial position and as at this writing has apparently not managed to put together a 

company that is self-sustainable.  

As I see it Ontario Northland has been and is crumbling on the backs of pensioners. Over the past few 

decades Ontario Northland Rail Service survived on approximately 4 or 5 major customers connected 

with the mining and paper\lumber commodities. As these companies disappeared the Ontario Northland 

was unable to replace the associated revenue loss. From the heart and belonging to a family of ONTC 

employees; a grandfather, father, brothers, a sister, an uncle and a cousin, there is personal sadness in 

watching the decline of Ontario Northland’s serviceability and what it brings to the northern Ontario 

economy. From the head however, it cannot be expected that the government, the taxpayers, pay to 

keep a service afloat when in fact there isn’t sufficient consumers to use the service. There is no doubt 

that Ontario Northland was a great economic asset and during its day, when its services were in 

demand, it played a very important role in the economic development of northern Ontario. However, until 

the proper level of service demand returns Ontario Northland, as an economic development asset, is not 

much different than a ski hill without snow. Supporters of Ontario Northland should concentrate on 

building a consumer base. It must go beyond simply relying on developments such as the ring of fire 

which may fall outside of its service area.     

Class Action 

At some point a somewhat frustrated ONPA Board began discussing the possibility of getting a legal 

opinion on ONTC’s handling of the Pension Fund. Sometime during 2001 Don MacDougall and I met 

with Mr. Mark Zigler of Koskie Minsky LLP in Toronto. Mr. Zigler was considered an expert in class 

actions involving pensions and pension benefits. We presented the details on the ONTC Pension Plan 

amendments and explained what we thought was wrong and unfair. In the end Mr. Zigler felt we didn’t 
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have an adequate legal case. I vaguely recall him suggesting that there was a growing trend in the courts 

that was not sympathetic to blocking companies from using Pension Fund surpluses. I found Mr. Zigler to 

be very technical oriented. I felt he would be a very capable lawyer. However, I never sensed any 

personal empathy concerning the dilemma of our pensioners.  

On January 9th, 2002 Don and I made a trip to London, Ontario to meet with Mr. Dave Williams, a lawyer 

at Harrison Pensa LLP. Don MacDougall’s nephew, a lawyer at Harrison Pensa, made the arrangements 

for us to meet with Mr. Williams. Mr. Williams and the firm Harrison Pensa LLP were part of the 

successful team involved in the Walkerton tainted water case. We outlined our case including our 

discussion with Mr. Mark Zigler. Mr. Williams thought legal action could be brought against the ONTC in 

the form of a class action proceeding. Mr. Williams was appalled at the way ONTC was treating their 

pensioners. 

The Pension Association agreed to this and around March 2002 ONTC was put on notice by Harrison 

Pensa LLP of the intention to commence action under the Class Action Proceeding Act 1992. The ONTC 

reaction to this was to withhold the normal 1% ad-hoc increase for the years 2002, 2003 and 2004. 

However, in 2005 they granted a 3.25% increase to make up for this loss. 

Under the Class Action process it is necessary to appear before the courts and have the Class Action 

certified before you can engage in claims before the Courts as a Class Action Proceeding.  Madam 

Justice Patricia C. Hennessy was assigned as Case Management and Class Certification Judge. 

During 2002 Harrison Pensa Lawyer Mr. Jonathan Foreman was assigned to assist Mr. Williams with the 

case. Over time Jonathan became to be a good friend to the ONPA Board members and eventually was 

the prime legal contact in pursuing the case. 

By January 2003 Harrison Pensa brought in Scott Ritchie, Siskand Cromarty Ivey & Dowler and Hugh 

O’Reilly, Cavalluzzo, Hayes, Shilton, McIntyre & Cornish to assist with the case. 

It took approximately 3 years to satisfy the wishes of the Court certification manager with regards to the 

various representative plaintiffs required to move the certification request forward. ONTC, The United 

Transportation Union, The Brotherhood of Maintenance of Way, The International Brother of Electrical 

Workers, The United Steel Workers of America and The Brotherhood of Locomotive Engineers were the 

defendants seeking to deny certification. In very general terms the Plaintiffs, ONPA et al, claimed the 

Pension Fund was held in trust for the benefit of all plan members. The Unions agreed that the Pension 

Fund was held in trust but held that even-handed use of the surplus was not necessary. ONTC denied 

the claim of trust and trustee.  

ONPA representatives, the Plaintiffs, claimed that acts carried out by the ONTC were breaches of the 

ONTC’s fiduciary duties as trustee. To give a sense of the claims in legal terms, below are some 

excerpts from a statement of claim. (Source: DRAFT 4 copy of the March 2005 Statement of Claim. 

Please note that although a “Draft copy” it is felt the ONPA claims are considered generally accurate in 

this document. Some figures are missing as they were not available at the time the draft was made.) 

The ONTC allegedly committed breaches of trust by: 

A. Purporting to make amendments to the 1939 Plan Document which allowed the ONTC to use 

trust monies to fund its own obligations and operations; 

B. Purporting to make amendments to the 1939 Plan Document to give the ONTC beneficial rights 

to any money or property held subject to the Trust; 
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C. Purporting to make amendments to the 1939 Plan Document to give the ONTC the unilateral 

power to amend or terminate the pension plan established by the 1939 Plan Document and the 

Trust (the “Pension Plan”); and 

D. By treating monies held in trust for the benefit of the members of the Pension Plan as an asset of 

the ONTC. 

Acts by the ONTC that were alleged breaches of their fiduciary duties as trustee were: 

a) Effective November 24, 1982, the ONTC caused an Order in Council to be issued purporting to 

amend the 1939 Plan Document to provide for the reversion of any actual or actuarial surplus 

remaining in the Trust on discontinuance of the Trust to the ONTC. 

b) Effective January 1, 1988 the ONTC caused an Order in Council to be issued purporting to 

restate the 1939 Plan Document. The purported restatement contained, among other things, a 

unilateral power granted to the ONTC to amend and/or terminate the Pension Plan, the Trust and 

the 1939 Plan Document, a power granted to the ONTC to utilize any surplus funds to reduce its 

contribution to the Trust, and a limitation on liability to protect the ONTC from claims in the event 

of a wind-up or termination of the Trust. 

c) Effective Jan 1, 1996, the ONTC caused an Order in Council to be issued purporting to amend 

the 1939 Plan Document to allow the ONTC to use Trust monies to offer the 1996 early 

retirement package to the 1996 Early Retiree Sub-Class conferred the benefit on the ONTC of 

avoiding payment of their continued salaries or payment of amounts otherwise owing for 

termination of their 182 employees and used monies from the Trust to finance the bridge 

payments to the 1996 Early Retiree Sub-Class. The ONTC has illegally and improperly withdrawn 

or will withdraw approximately $25,869,900 from the Trust pursuant to this purported amendment 

and has generated saving for itself far in excess of what it has been expended. 

d) Effective January 1, 1997, the ONTC caused an Order in Council to be issued purporting to 

amend the Pension Plan to allow the ONTC to cease funding the administration of the Trust. 

Pursuant to this purported amendment, the ONTC ceased funding the administrative expenses of 

the Pension Plan and caused the Trust to bear the costs of the administrative expenses of the 

Pension Plan. The ONTC has, to date, illegally and improperly caused the Trust to expend 

approximately $1,672,808 pursuant to this purported amendment and has generated savings for 

itself of the same amount. 

e) Effective January 1, 1999, the ONTC caused an Order in Council to be issued purporting to 

amend the 1939 Plan Document to allow the ONTC to amend the benefits calculation formula 

which benefits were only made available to then current employees of the ONTC or those 

members of the Pension Plan commencing survivor benefits after January 1, 1999. The ONTC 

chose to benefit only those members of the Pension Plan with whom it had a continuing 

employment relationship and refused to act in an even-handed manner with respect to all the 

beneficiaries of the Trust by extending this benefit to all members of the Pension Plan. 

f) On January 1, 2000, pursuant to the purported restatement of the 1939 Plan Document in 1988, 

the ONTC ceased making its mandatory contributions and caused the 2000 Contribution Holiday 

Sub-Class to cease making their mandatory contribution to the Trust, being four (4) percent of 

wages earned, which continues to the present day. The ONTC has, to date, illegally and 

improperly caused approximately $22,000,000 to be withheld from the Trust and has generated 

savings for itself of approximately $11,000,000 in withheld contributions alone. 

g) Effective March 4, 2004, the ONTC caused an Order in Council to be issued purporting to amend 

the 1939 Plan Document to allow the ONTC to offer the 2004 early retirement package to the 

2004 Early Retiree Sub-Class. In return for bridge payments made during a specific period of 
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early retirement, the 2004 Early Retiree Sub-Class conferred the benefit on the ONTC of avoiding 

payment of their continued salaries or payment of amounts otherwise owing for termination of 

their employment. Pursuant to this purported amendment, the ONTC retired approximately 202 

employees and used funds from the Trust to finance the bridge payments to the 2004 Early 

Retiree Sub-Class. The ONTC has illegally and improperly withdrawn or will withdraw 

approximately $20,026,000 from the trust pursuant to this purported amendment and has 

generated saving for itself of approximately [amount unknown]. 

h) The ONTC has included the Trust surplus as an unqualified asset of the ONTC in its Annual 

Report for the years 2001 and 2002 which it recently released, as well as in its requests for 

proposals for the purchase of certain assets of the ONTC. 

There were several other allegations claimed by the plaintiffs but for the sake of not going into the details 

suffice to say that the trust allegation was the main focus. A court hearing on the application for 

certification was held in June 2005. In 2006, almost a year after the hearing, Madam Justice Patricia C. 

Hennessy dismissed the motion for certification. After an appeal Madam Justice Hennessy decision was 

upheld. ONPA was denied the opportunity to go to court. The successful defence by the ONTC and the 

Unions thwarted the opportunity for the pensioners to become a class action group thereby denying their 

chance of having a court judgement on their claims. In my mind justice was denied. “Denying access to 

Court is being denied access to justice” - paraphrasing then Premier Dalton McGuinty when 

answering questions regarding court congestion and backlogs. 

I am not an expert on court process or for that matter the justice process as a whole. My limited 

experience, which is the ONPA’s effort to be certified as a class action, has left me somewhat confused 

and wondering what was wrong with this experience. What started off as a simple request for a group of 

pensioners to be certified for a Class Action proceeding ended up as a group of sub-classes; each with 

its own agenda and its own lawyers to present their claims. At one point the Case Management Judge, 

who was responsible for the sub-classes in the first place, admonished the Plaintiffs lawyers for having 

so many lawyers in the court room.  

In this case we had approximately 1200 pensioners who felt they had a legal injustice. All they wanted 

was their day in court. It is my understanding that Class Action Proceedings were created for those who 

couldn’t solely afford to pursue justice. It was a mechanism that would allow a number of people suffering 

from a common legal issue, their day in court.  The Plaintiffs lawyers were on board with this and were 

quite willing to take the associated cost risk before the court. The Class Action process appeared to be 

satisfied. So why deny the pensioners the right to be heard. In this case the sub-classes skewed the 

effort so badly that one would wonder if it was easier to deny the process than to try and sort the mess 

out. 

It didn’t help pensioners that the Unions joined the ONTC as defendants. As a former member and board 

member of the Brotherhood of Railway and Airline Clerks it’s not difficult to understand and appreciate 

that the union must support its paying members, the active employees. During the time pensioners were 

trying to get to court the union was working hard at trying to keep ONTC from being privatized. They 

were trying to keep jobs. Nonetheless, union lawyers defending the ONTC actions did not help the 

pensioners cause. I was disappointed in the Union stand and their efforts.  

In December 1990 the Local President of the CAW, in a letter to the “Chairman” of ONTC, was 

suggesting adding “Section 6.09 – Pension Indexing” to the Pension Plan. Approximately 6 years later, 

around 1996, Ontario Northland, along with the unions, began a 10 year process that denied the 

pensioners any opportunity to acquire any enhanced benefits, including indexing. 



ONTARIO NORTHLAND PENSIONERS’ ASSOCIATION      2000 TO 2013 

 

Prepared by: Dennis Andrews – January 2014 Page 13 
 

ONPA Beyond 2013 (My Hopes) 

As we move into year 2014 my wish list of ONPA actions would be: 

1. Going forward it is hoped that the ONPA will continue to focus on and fight for the benefit 

enhancements the pensioners so deserve. Long-term pensioners who do not have a lot of 

supplementary income and rely heavily on the Ontario Northland pension have no doubt suffered 

a loss in their quality of life. 

2. Pensioners have not received an ad hoc increase since the 1% in 2009. ONPA should continually 

make efforts to assure pensioners do not fall further behind the consumer price index. If anything 

there should be a gain on this index. 

3. ONPA should not have their efforts clouded by any impending sale of Ontario Northland. The 

focus should remain on the Pension Fund and how it is used either on a go forward basis, 

(continuation of the plan), or on a wind-up of the plan. In either case pensioners deserve and 

have earned the right to the best deal that can be made regarding the Pension Fund and as 

representatives of the pensioners it should be ONPA’s mandate to assure this happens. 

4. Caution should be taken to not adopt the agenda of any plan to save Ontario Northland that 

would ignore or jeopardize the well-being of both the pensioner and the Pension Fund. 

5. ONPA should stay on top of the Ontario Governments proposed Ontario Pension Plan as it is 

unknown how this could affect the Ontario Northland Pension Plan. Pensioners should not be 

blind-sided by this proposal. 

6. ONPA should lobby the Federal Government to extend the Income Tax Act surplus threshold thus 

removing the incentive for companies to dip into pension funds. 

7. The ONPA should press ONTC to be proactive in monitoring the investments of the pension fund. 

Perhaps, if it is not cost prohibitive, an annual actuarial funding extrapolation. 

8. The ONPA should investigate the reasoning and the impact of section 3461 of the Chartered 

Accountant Handbook that is the basis for including the pension fund surplus as an asset on 

Ontario Northland’s financial statements. Effective January 1st, 2014 section 3462 replaces 3461.    

9. Most importantly, ONPA should be communicating its efforts and strategic direction to its 

members while at the same time seeking advice from them. 
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APPENDIX ‘A’ 

ONTC DEFINED BENEFIT PENSION PLAN ON-GOING FUNDING 

Source: Signed Actuarial Valuations 

ACTUARIAL SURPLUS/(LOSS)  *** OTHER EARLY 
RETIREMENT 

AD HOC 
PENSION 

CONTRIBUTION PLAN COSTS  

AS AT *  ** EXCESS  FACTORS WINDOW COSTS  **** INCREASES HOLIDAY 
COSTS 

AMENDMENTS 

Jan 01, 1995 18,495,300      

May 10, 
1996 

13,132,200 22,083,800 (25,869,900) (1,577,000 )
*1

   

Jan 01, 1999 42,535,000 42,935,800  (3,229,000 )
*2

 (1,772,000)
*3

 (8,532,000)
*4

 

Jan 01, 1999 8,309,000      

Jan 01, 2001 136,657,000 109,409,000  (5,218,000)
*5

 (10,069,000)  

Jan 01, 2001 105,285,000      

Jan 01, 2004 82,625,000 (27,877,000)   (21,519,000) (4,636,000)
*6

 

Jan 01, 2004 46,722,000      

Jan 01, 2006 55,469,000 14,882,000 (20,026,000) (6,604,000)
*7

 (15,408,000)  

Jan 01, 2006 12,511,000      

Jan 01, 2007 73,134,000 28,578,000  (3,218,000)
*8

 (7,695,000)  

Jan 01, 2007 29,444,000      

Jan 01, 2010 (38,603,000) 
*10

 (77,817,000)  (6,363,000)
*9

 (27,557,000)  

 Cost Totals 112,194,600  (45,895,900) (26,209,000) (84,020,000) (13,168,000) 

   27% 15% 50% 8% 

     Total All Costs (57,098,300) 

**Excess is included in SURPLUS/(LOSS) figures                     ***Other Factors include Actuarial misc. gains/losses 
**** CPI vs Ad hoc increases: The Federal consumer price index increased from 87.6 to 121.7 points from 1995 to 
2012 a gain of 38.9%. Over the same period, 1995 to 2012, pensions have increased approx. 13% or 14%.   

*Note 

1. May 10, 1996 - Ad hoc 1% increase effective Jan. 1, 1996. 

2. Jan. 1, 1999 - Ad hoc 1% increases effective Jan. 1, 1997 $1,418,000 & 1998 $1,811,000. 

3. Jan. 1, 1999 - On Nov. 23, 2000 during a meeting with ONTC, ONPA questioned this contribution holiday figure. The 

ONTC representatives, including actuarial representative, Mr. Joel Cohen, were not able to explain this contribution 

holiday figure during the meeting. I am not aware of any further response in this regard.  

4. Jan. 1, 1999 – Changed highest average CPP earnings formula. Changed survivor benefit for married employees from 

60% to 66 2/3%. 

5. Jan. 1, 2001 - Ad hoc 1% increase effective Jan. 1, 2000 $2,149,000, effective Jan 1, 2001 $2,069,000. Note: actuarial 

consultants included the 1% ad hoc increase for the year 2001 even though this study was as at Jan 1, 2001.  

6. Jan. 1, 2004 - Survivors’ benefit for existing pensioners from 60% to 66 2/3% $2,118,000 & One-time increase to 

survivors’ pension $2,518,000 both effective Jan 1, 2002. 

7. Jan. 1, 2006 - Ad hoc 3.25% increase effective Jan 1, 2005. 

8. Jan. 1, 2007 - Ad hoc $20.\mo. Increase effective Jan 1, 2006. 

9. Jan. 1, 2010 - Ad hoc 1% increase effective Jan 1, 2008. 

10. Jan. 1, 2010 - Loss largely due to investment experience. The average net rate of return on the actuarial value of 
assets was 0.14% since January 1, 2007, compared to the assumed annual rate of 6.0%. This resulted in an 
investment experience loss of $(89,160,000). 

 


